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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: UDALGURI: 

ASSAM 

 
Sessions Case No. 67/2018 

(Arising out of G.R. Case No. 998/2017) 
U/S 323/447/436/511/34 IPC 

 

 
PRESENT  : Shah Syed Ahadur Rahman, AJS 

 
Committed by:- Addl. CJM, Udalguri. 
 
Charge framed on:-04-06-2018. 

 
 

       State of Assam 
      -Vs - 

1. Matilal Chouhan 
2. Manilal Chouhan 
3. Debilal Chouhan & 
4. Kailash Chouhan……Accused persons. 
 

 
Date of Recording Evidence on –28-08-18: 26-11-18: 19-12-18: 15-06-19:  

                                               06-11-19: 28-11-19. 

Date of Hearing Argument on ---08-03-2021. 

Date of Delivering the Judgment on –16-03-2021. 

 

Appearance: 

Advocate for the State---------Mr. B.K. Chetry, Learned. A.P.P. 

Advocate for the Accused persons-----Mr. M.C. Narzary, Learned. Advocate. 

 

JUDGMENT 

 

1. This is an unfortunate epic leading to the filling of ejahar by the 

complainant namely Rohit Chouhan before Udalguri police station dated 

27-08-2017, wherein it has been stated that on 27-08-2017 at about 07.30 

pm at night he was sitting at his shop situated nearby his residence and at 

that time one customer arrived then the accused persons wanted to beat 
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him up and then the customer fled away. After that accused persons again 

came to this shop and brought the kerosene oil and sprung the kerosene 

oil and at that time his mother prevented them and accused persons then 

had beaten up his mother black and blue. Accused persons also brought 

match sticks but the complainant took away the match sticks from the 

accused persons. One of the accused persons gave a blow to his chest and 

then left. 

 

2. This has led to registration of Udalguri P.S. Case No. 167/17 under Section 

447/325/323/354/436/511 IPC read with section 34 IPC. After investigation 

police submitted charge sheet against the accused persons under Section 

323/447/354-A/436/511 read with section 34 IPC. 

 

3. The court of learned Chief Judicial Magistrate vide order dated 16-03-2018 

took cognizance under Section 323/447/354-A/436/511 read with section 

34 IPC. After compliance of Section 207 Cr.P.C. the learned Addl. C.J.M. 

Udalguri vide order dated 26-04-2018 committed the case record to the 

Hon’ble Court of Sessions at Udalguri and on 05-12-2020, the Court of 

Sessions transferred the case record to this Court for favour of trial and 

disposal. 

 

4. All the accused persons appeared before the Court of the then Addl. 

Sessions Judge, Udalguri and allowed to remain on previous bail vide order 

dated 09-05-2018. After hearing both the parties, the then learned Addl. 

Sessions Judge, Udalguri vide order dated 04-06-2018 after going through 

the relevant materials and upon hearing both the parties framed charges 

under Section 323/447/436/511 IPC read with section 34 IPC.  

 

5. It is pertinent to mention herein that the police filed charge sheet against 

the accused persons under Section 323/447/354-A/436/511 IPC read with 

Section 34 IPC and the learned court below also took cognizance against 
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the accused persons under Section 323/447/354-A/436/511 IPC read with 

Section 34 IPC. 

 

6. However, on perusal of the case record it appears that the then Addl. 

Sessions Judge, framed charges under Section under Section 

323/447/436/511 IPC read with Section 34 IPC with a heading ‘charge with 

three heads’ and in my believe this is an inadvertent mistake and in my 

opinion instead of charge with three heads which should have been charge 

with four heads. 

 

7. Prosecution examined as many as ten witnesses including the Medical 

Officer and the Investigating Officer. Out of ten prosecution witnesses PW3 

Bhola Chouhan, PW5 Bhago Chouhan and PW9 Nicholas Hembrom 

declared hostile by the prosecution side. Accused persons were examined 

under Section 313 Cr.P.C. and on being asked accused persons denied to 

adduce any evidence.  

 

8. Points for determination: 

 

(i) Whether accused persons on 27-08-2017, at about 07:30 pm at 

Kathalguri under Udalguri P.S., in furtherance of common intention,  

voluntarily caused hurt to the informant Rohit Chouhan and his 

mother? 

(ii) Whether accused persons on the same day, time and place, in 

furtherance of common intention, committed house trespass by 

entering into the premises of Rohit Chouhan? 

(iii) Whether accused persons on the same day, time and place, in 

furtherance of common intention, attempted to commit mischief by 

fire intending to cause or knowing it to be likely, have thereby 

cause the destruction of the dwelling house of informant Rohit 

Chouhan? 
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DISCUSSION, DECISION AND REASONS THEREOF: 

 

9. I have carefully gone through the evidence available on record as well as 

perused the relevant documents Ext.1 is the FIR, Ext.2 is the seizure list, 

Ext.3 is the medical report, Ext.4 is another medical report, Ext.5 is the 

sketch map, Ext.6 is the charge sheet and the evidence of all the witnesses 

in details and Material Ext.1 is the gallon.  

 

10. Upon perusal of PW1 Sri Rohit Chouhan who happens to be the informant 

of this case is a star witness. He has stated that he knows the accused 

persons and in the months of August, 2017 at about 07.30 pm he was 

sitting in his grocery shop situated in front of his residence and on that 

fateful incident Bhola Chouhan came to his shop and purchased some 

grocery items. At that time accused persons came there and started to 

assault Bhola Chouhan. PW1 tried to intervene and the accused persons 

threatened to assault PW1. Thereafter the accused persons assaulted his 

mother by a lathi on her back, hand and waist. Accused persons also 

assaulted PW1 by a lathi on his chest. It has further been stated by PW1 

that the accused persons poured kerosene oil from the gallon that they 

brought along in his shop and house and the accused persons tried to set 

fire but PW1 snatched the match box. Thereafter the accused persons left 

the place of occurrence and after the incident PW1 came to the police 

station and lodged an FIR vide Ext.1 and Ext.1(1) is his signature.  

 

11. In his cross-examination PW1 has stated that FIR was written by a person 

who sits in front of the police station and that person generally used to 

write FIR for everyone. PW1 denied the suggestion put to him by the 

defence. PW1 in his cross-examination admitted that the accused persons 

did not assault Bhola Chouhan. It has also been admitted by PW1 that the 

wife of accused persons Motilal Chouhan filed a case against PW1 alleging 

attempt to commit rape and that case was returned with FR by police.  
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12. PW2  Munia Devi has stated in her evidence that informant is her son and 

the incident had happened one year ago at about 07 pm in the evening 

and PW1’s shop was adjacent to their dwelling house. PW2 has stated that 

accused persons came to the place of occurrence and assaulted PW2 and 

her son Rohit Chouhan (PW1). The accused persons also threatened to set 

ablaze their shop house and assaulted them with lathi. PW2 suffered 

injuries on her both arms and her son PW1 also sustained injuries and 

after the incident the accused persons fled away.  

 

13. In her cross-examination PW2 has admitted that son of accused persons 

Motilal Chouhan lodged a rape case against her son Rohit Chouhan (PW1) 

immediately after the incident. Defence put some suggestions to PW2 

which were out rightly denied by PW2. PW2 has also stated that the 

houses of Anna Chouhan, Jiten Chouhan and Sonu Chouhan are situated 

near by their house and she has denied the suggestion that she had 

deposed falsely for sake of his son.  

 

14. PW3 Sri Bhola Chouhan has stated in her evidence that he knows both the 

accused persons as well as the informant and stays in the same village and 

on the relevant time and period, PW3 went to the shop of the informant to 

purchase some items and when he reached the shop, accused persons 

Kailash Chouhan chased him away from there and accused persons Kailash 

also snatched away his mobile phone. PW3 has stated that accused 

persons Lal Munia @ Monilal and Kailash assaulted the informant Rohit 

Chouhan (PW1) and his mother (PW2) and thereafter, the accused persons 

left the place of occurrence. PW3 has further stated that it is the informant 

who poured kerosene oil in his shop house and also brought match sticks 

and PW3 at this stage declared hostile by the prosecution. PW3 denied the 

suggestion when was cross-examined by prosecution that he did not state 

before the police that the accused persons poured kerosene on the wall of 

the shop house of the informant and on the hay stack nearby the shop 

house from the gallon of kerosene that they brought alongwith them. PW3 
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has stated that accused persons Lal Munia @ Monilal is his uncle. PW3 has 

also denied the suggestions that the accused persons persons tried to set 

fire to his shop house of the informant and he deposed falsely as the 

accused persons are his relatives. 

 

15. When PW3 was cross-examined by defence PW3 has stated that the 

accused persons, the informant and PW3 belong to the same family. PW3 

has also stated in his cross-examination that when the accused persons left 

the place of occurrence informant PW1 Rohit Chouhan brought the gallon 

of kerosene and poured kerosene on the shop house and on the hay stack 

and thereafter directly went to the police station for filling the case. PW3 

has also stated in cross-examination that whatever he had stated before 

the police as dictated by the informant and PW3 was brought to the Court 

by the informant i.e. PW1. 

 

16. PW4 Smt. Sumitra Devi has stated in evidence that she knows both the 

accused persons and the informant and they lived in the same village and 

at the relevant time and period when the incident took place she was at 

her residence. At the time of occurrence the accused persons came to the 

shop of the informant and assaulted her mother-in-law Munia Devi and 

PW1 with a lathi and thereafter, the accused persons poured kerosene oil 

at the hay stack near the shop house but the accused persons could not lit 

fire as they were prevented by the villagers. Thereafter, accused persons 

left the place of occurrence. PW4’s mother-in-law sustained injuries on her 

back and informant PW1 also sustained injuries on his back.  

 

17. In her cross-examination, PW4 has stated that accused persons are her 

relatives. She denied the suggestion that she did not state before the 

police that the accused persons assaulted her mother-in-law Munia Devi 

and PW1 with a lathi. She has stated that she had intervened when the 

accused persons persons were assaulting Munia Devi and Rohit Chouhan 

and when she came to the place of occurrence she had seen both the 
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parties have been fighting with each other. The accused persons persons 

filed a rape case against informant Rohit Chouhan. Defence put some 

suggestions like the informant and his mother allowed people to play 

gambling at the backside of their shop and the accused persons have not 

assaulted her mother-in-law and Rohit Chouhan and she had deposed 

falsely and as tutored by Rohit Chouhan which was straight forwardly 

denied by PW4.  

 

18. PW5 Sri Bhago Chouhan has stated in evidence that he knows the accused 

persons and the informant and lived in the same village. At the relevant 

time and period he was at his house and on hearing hue and cry he came 

to the shop of the informant and found his son Bhola there and he has 

stated that his son Bhola Chouhan informed PW5 that when Bhola went to 

the shop of the informant then a quarrel took place between the accused 

persons and the informant. Accused persons Kailash has assaulted his son 

Bhola Chouhan and snatched away his mobile phone. PW5 is declared 

hostile by the prosecution. PW5 has denied the suggestion when he was 

cross-examined by the prosecution that he did not state before the police 

that “on 27-08-2017, at about 07.35 pm, on hearing hue and cry in front of 

the shop of Rohit Chouhan, he went there and found that in front of shop 

of Rohit Chouhan, Motilal Chouhan and his son Devilal, Monilal and Kailash 

Chouhan of their village who were in drunken condition, assaulted Rohit 

Chouhan and his mother. When people gathered at the place of occurrence 

one by one they left for their home. Later on, he came to know from Rohit 

Chouhan that those persons who were in drunken condition, had quarreled 

with Rohit Chouhan and when they were scolded by Rohit Chouhan, they 

poured kerosene from the gallon brought by them on the backside of the 

shop house and hay stake and tried to set fire and when they were 

resisted by Rohit Chouhan and his mother, they assaulted them. He had 

seen the incident of assault but had not seen the incident of pouring 

Kerosene”. The accused persons are not his relatives. He has not come to 

the Court today along with the accused persons.  



8 

 

 

19. In his cross-examination by the defence, PW5 has stated that he was not 

examined by the police and it is his son Bhola who informed him about the 

happening of the incident and he does not have any personal knowledge 

about the happening of the incident.  

 

20. PW6 Sri Homnath Chouhan has stated that he knows the informant and 

the accused persons and on the relevant time and period he was returning 

from Rowta to his residence on motorcycle and at about 11.30 am he met 

police personnel on the road near the house of informant Rohit Chouhan 

and the police called him and in his presence seized one gallon of oil vide 

Ext.2. Ext.2(1) is his signature.  

 

21. In his cross-examination, he has stated that he does not know what is 

inside the gallon seized by the police.  

 

22. PW7 Dr. Ganesh Das, Medical Officer has stated in his evidence that on 27-

08-2017, he was posted as M&HO1 at Udalguri Civil Hospital. On that day 

at 10.20 pm, he examined Rohit Chouhan and found not external injury. 

The patient complained of pain of abdomen lateral position. Injury is 

simple in nature. Type of weapon may be blunt. On the same day, at 10.13 

pm, he also examined Munia Devi, 60 years, female, and found 3 bruises 

on right arm, back of chest and right leg. Size- 1 X O.5 cm. Nature of 

injury is simple caused by blunt weapon. Both the patients were escorted 

by UBC No.005 Bhaben Gohain. Ext-3 is the medical report of Rohit 

Chouhan. Ext-3(1) is his signature. Ext-4 is the medical report of Munia 

Devi. Ext-4(1) is his signature. 

 

23. In cross-examination, PW7 has stated that though both the patients were 

escorted by a police constable but in his report he did not mention the 

Police case number or the GDE number. In his report, he has not 

mentioned the age of the injuries. The injuries sustained by both the 

persons might have been caused for any other reason other than assault.  
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24. PW8 Sri Rabiram Boro who has stated in his evidence that he knows the 

informant and the accused persons and in the month of August, 2017 the 

incident took place and at about 06 pm, PW1’s elder brother Dharuwa 

informed PW8 over phone that the incident of fighting had taken place and 

he immediately informed the police of Udalguri and then came to the 

house of the informant and the police of Udalguri arrived at the place of 

occurrence and PW8 saw a gallon of kerosene near the boundary house of 

informant Rohit Chouhan and when he asked, Rohit Chouhan told that the 

accused persons tried to set fire on his house by pouring kerosene and 

PW1 has also stated to PW8 that his mother was also assaulted by the 

accused persons. Police had seized the gallon vide Ext.2 and Ext.2(2) is his 

signature thereon. M.Ext.1 is the gallon.  

 

25. Defence put suggestions to PW8 which were denied by PW8.  

 

26. PW9 Sri Nicholas Hembrom has stated in his evidence that he knows the 

informant, accused persons and the informant’s mother and about two 

years back at about 6/7 pm quarrelling took place between the informant 

and the accused persons near the house of Sonuwa Chouhan and when he 

heard hue and cry from his residence and then PW9 came to the place of 

occurrence. As soon as he reached the place of occurrence the informant 

and the accused persons left for their respective places. PW9 is also 

declared hostile by the prosecution. In his cross-examination by the 

prosecution, PW9 has stated that his statement is not recorded by the 

police and he has denied the suggestion that he has deposed falsely as the 

accused persons are his co-villagers.  

 

27. In his cross-examination by defence PW9 has stated that today morning i.e 

on 06-11-2019(on the day of evidence) Rohit Chouhan visited his place 

and told him to appear before the Court to adduce evidence. PW9 has 

stated that people always used to make commotion under the influence of 

intoxication on regular basis near the house of Rohit Chouhan.  
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28. PW10 is ASI Khirod Sonowal, Investigating Officer of this case. In his 

evidence, PW10 has deposed that on 27-08-17, he was posted as ASI at 

Udalguri P.S. on that day on receiving a written FIR lodged by Rohit 

Chouhan, O/C Udalguri P.S. registered P.S. Case No. 167/17 under Section 

447/325/323/354/436/511/34 IPC and entrusted PW10 to investigate the 

case. On the same day PW10 sent the informant and his mother to 

Udalguri Civil Hospital for their medical examination. Next day morning, i.e. 

on 28-08-17, he visited the place of occurrence, prepared the sketch map 

and seized one empty gallon of kerosene oil and recorded statements of 

witnesses under Section 161 Cr.P.C. During investigation of the case all the 

four accused persons were granted anticipatory bail by the Hon’ble Gauhati 

High Court and thereafter they appeared before him. Then they were 

allowed to go on bail. After completion of investigation having found 

sufficient materials under Section 447/323/354-A/436/511/34 IPC, PW10 

submitted charge sheet against all the four accused persons namely Matilal 

Chouhan, Monilal Chouhan, Debilal Chouhan and Kailash Chouhan. Ext.-2 is 

the seizure list. Ext.-2(3) is his signature. Ext.-5 is the sketch map. Ext.-

5(1) is his signature. Ext.-6 is the charge-sheet. Ext.-6(1) is his signature. 

PW10 further deposed that PW3 Bhola Chouhan stated before him that 

accused persons poured kerosene on the wall of the shop house of the 

informant and on the hay stake near by the shop house from the gallon of 

kerosene they brought with them. PW10 recorded statement of PW5 

Bhago Chouhan. Ext.-7 is the statement of PW3, Bhola Chouhan which was 

recorded by him and Ext.-7(1) is his signature. Ext.-8 is the statement of 

PW5 Bhago Chouhan which was recorded by him and Ext.-8(1) is his 

signature. PW9, Nicholas Hembram stated before him that having seen 

gathering of people in front of house of Rohit Chouhan, PW9 went there 

and found the accused persons assaulting mother of Rohit Chouhan. Ext.-9 

is the statement of PW9 which was recorded by him and Ext.-9(1) is his 

signature.  
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29. In his cross-examination, PW10 has stated that next day of incident he 

visited the place of occurrence. He had not recorded statement of Ana 

Chouhan, Jiten Chouhan and Sonu Chouhan. In Ext.-5, sketch map, houses 

of Ana Chouhan, Jiten Chouhan and Sonu Chouhan were not shown. PW1 

Rohit Chouhan did not state before him that accused persons assaulted his 

mother by lathi on her back. She stated before him that she was injured on 

her hands and feet by the accused persons. PW4 Sumitra Devi did not 

state before him that accused persons assaulted her mother-in-law Munia 

Devi and informant Rohit Chouhan with lathi. She stated before him that 

Munia Devi and Rohit Chouhan were assaulted by the accused persons. 

PW8 did not state before him that on the date of occurrence, at about 06 

pm, informant’s Rohit Chouhan’s elder brother Dharuwa informed PW8 

over phone that an incident of fighting had taken place in his house. He did 

not record statement of elder brother of informant namely Dharuwa. Today 

i.e on the day of evidence, he has not seen the seized articles. In the 

seizure list he did not mention the sizes of the seized gallon or any 

identification mark of the gallon. PW10 denied the suggestion put to him 

that he has not properly investigated the case and submitted the charge 

sheet without any material.  

 

30. I have heard the arguments of the prosecution side as well as heard 

arguments of the defence. 

 

31. The prosecution side has argued that case is proved against the accused 

persons. On the other hand learned counsel for the defence has placed 

reliance in the decisions:- (i) 1996(III) GLT 473, Yazid Ali & Anr Vs. 

State of Tripura and (ii) 2006 (4) GLT 71, Chagir Mia & Ors Vs. 

State of Tripura.  

 

32. Now in order to appreciate the evidence available on record it appears that 

there is discrepancy in evidence of PW1, Sri Rohit Chouhan who happens 

to be the informant in this case, stated in his evidence that the accused 
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persons assaulted Bhola Chouhan. But in his cross-examination, he has 

stated completely different thing and admitted that the accused persons 

did not assault Bhola Chouhan. However, PW1 Rohit Chouhan’s evidence of 

being beaten up by accused is corroborated by evidence of PW2 Munia 

Devi and both of them suffered injuries. The evidence of all the witnesses, 

it appears that there is no evidence laid on under Section 436 IPC. The 

ingredients of offence under Section 436 IPC are as follows: (1) Accused 

committed mischief; (2) He did it by setting fire or using any explosive 

substance; (3) Accused intended to cause or knew it to be likely to cause 

destruction of a building by such act; (4) The building was used as a place 

of worship or as a human dwelling or as a place for the custody of 

property. Now to bring the accused under the provision of Section 436 IPC 

the allegation of mischief has to be done but no evidence has been laid by 

the prosecution side.  

 

33. On the other hand PW3 has stated completely a different story when he 

was cross-examined, stating that it is PW1 Rohit Chouhan who brought a 

gallon of kerosene and poured kerosene on the shop house and on the hay 

stack and thereafter, directly went to the police station for filling the case. 

PW3 has also stated in cross-examination that whatever he had stated 

before the police was dictated by the informant and PW3 was brought to 

the Court by the informant i.e. PW1.  

 

34. PW5 Sri Bhago Chouhan was declared hostile by the prosecution in which 

he has stated that on 27-08-2017, at about 07.35 pm, PW5 heard hue and 

cry in front of the shop of Rohit Chouhan; Motilal Chouhan and his son 

Devilal, Monilal and Kailash Chouhan were in a drunken condition and 

assaulted Rohit Chouhan and his mother. He has stated that he has not 

stated above evidence before police. He also stated that he was not 

examined by the police and it is his son Bhola who informed him about the 

happening of the incident and he does not have any personal knowledge 
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about the happening of the incident, as such, his evidence cannot be 

accepted and hence discarded.  

 

35. PW6 Homnath Chouhan happens to be only the seizure witness as he has 

stated that on the relevant time and period he was returning from Rowta 

to his residence on motorcycle and at about 11.30 am he met police 

personnel on the road near the house of informant, Rohit Chouhan and at 

that time police called him and in his presence seized one gallon of oil vide 

Ext.2. He has further stated that he does not know what is inside the 

gallon seized by the police. Therefore, nothing comes out from the 

evidence of PW6. He does not know anything about the happening of the 

incident. Hence his evidence is hereby discarded.  

 

36. Perusal of evidence of PW8, Sri Rabiram Boro, he has given a completely 

different evidence as he has stated that in the month of August, 2017, the 

incident took place and at about 06 pm, PW1’s elder brother Dharuwa 

informed him over phone that the incident of fighting had taken place and 

PW8 immediately informed the police of Udalguri and PW8 came to the 

house of informant and he also saw the police of Udalguri arrived at the 

place of occurrence and he saw a gallon of kerosene near the boundary 

house of informant Rohit Chouhan and on being asked by PW8, PW1 Rohit 

Chouhan told that the accused persons tried to set fire on his house by 

pouring kerosene but he has not seen the incident. He has stated that 

police seized the gallon vide Ext.2 and Material Ext.1 is the gallon. Though 

this evidence has been contradicted by PW10, I/O Khirod Sonowal as he 

has stated that in his evidence that on the next day morning i.e. on 28-08-

2017, he visited the place of occurrence, prepared sketch map and seized 

one empty gallon of kerosene oil. There is huge discrepancy as to on which 

date police visited the place of occurrence and seized Material Ext.1. 

 

37. On the other hand, PW9 Sri Nicholas Hembrom, this witness is declared 

hostile by the prosecution. This Court does not see any justification for 
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declaring PW9 has hostile witness as from his evidence nothing material 

comes out. He is declared hostile by the prosecution may be PW9 has 

stated in evidence that his statement is not recorded by the police. Rather, 

he has stated in his cross-examination that on 06-11-2019, on the date of 

evidence PW1 Rohit Chouhan visited his place and asked him to give 

evidence. PW9 has specifically stated that people always used to make 

commotion under the influence of intoxication on regular basis near the 

house of Rohit Chouhan. The evidence of PW1 Rohit Chouhan and PW2 

Munia Devi in which they have stated that they have been beaten up and 

assaulted has not been corroborated in respect of PW1 Rohit Chouhan but 

there is corroboration in evidence of Doctor in regard to the injuries 

suffered by Munia Devi. PW7 has stated in his evidence that on 27-08-

2017, he was posted as M&HO1 at Udalguri Civil Hospital and on that day 

at about 10.20 pm, he examined Rohit Chouhan and found no external 

injury. The patient complained of pain of abdomen lateral position. Injury 

is stated to be simple. Type of weapon is stated to be blunt and on the 

same day, at about 10.13 pm, he also examined Munia Devi and found 3 

bruises on right arm, back of chest and right leg of size 1 X O.5 cm. Both 

the patients were escorted by UBC No.005 Bhaben Gohain and he 

submitted the medical report of Rohit Chouhan as Ext-3 and Ext-4 is the 

medical report of Munia Devi. In his cross-examination, PW7 has stated 

that he did not mention the police case number or the GDE No. which is of 

course not necessary and he has not mentioned the age of injuries. There 

is not at all any evidence tendered on Section 447/436/511 IPC and also 

there is no evidence tendered on common intention of the accused 

persons, is not proved.  

 

38. Now, coming to the question of being beaten up by the accused persons 

and the injuries suffered by Munia Devi, Munia Devi has not stated 

specifically as to which of the accused persons has beaten Munia Devi. 

Though there was every possibility of indicating the accused persons.  
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39. It is rightly pointed out by learned defence counsel in the decision 

tendered by Hon’ble Agartala Bench in 1996(III) GLT 473, Yazid Ali & 

Anr Vs. State of Tripura, wherein it has been held that “(36). The non-

recording of the statement of the important witnesses at the earliest 

opportunity, though they were available at the place of occurrence 

immediately after the occurrence is highly defective and such highly 

defective investigation can not go to the prosecution. The witnesses did 

not come forward and disclose to the Investigating Officer about what they 

have seen immediately after the occurrence or what they knew about the 

circumstances leading to such commission of offence what they had long 

after stated in Court. Omissions of witnesses to do so condemn their 

testimony as an afterthought. 

(37.) It has been laid down in the case of Ganesh Bhavan Patel and 

another Vs. State of Maharashtra reported in AIR 1979 SC 135 that delay 

of a few hours, simpliciter in recording the statement of eyewitnesses may 

not, by itself, amount to a serious infirmity in the prosecution case. But it 

may assume such a character if there are concomitant circumstances to 

suggest that the Investigator was deliberately marking time with a view to 

decide about the shape: to be given to the case and the eye-witnesses to 

be introduced. Thus under the facts and circumstances of the case delay in 

recording the statements of the material witnesses, casts a cloud of 

suspicion on the credibility of the entire warp and woof of the prosecution 

story. Normally, in a case where the commission of the crime is alleged to 

have been seen by witnesses who are easily available, a prudent 

investigator would give to the examination of such witnesses precedence 

over the evidence of other witnesses. In the present case the entire 

prosecution relied upon the evidence of P.W. 3 Akbar AH, P.W. Ramiz AH, 

P.W. 5 Abruj AH, P.W. 6 Juleja Bibi, P.W. 7 Esarun Bibi, P.W. 8 Abdul 

Wahid alias Thakurjan, P.W. 9 Makadhaj Ali and P.W. 18 Salema Bibi. 

These witnesses had gone to the place of occurrence immediately hearing 

cries of Amjad Ali. These witnessses though available at place of 

occurrence had been examined by the Investigating Officer after lapse of 
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reasonable time, in some cases after two days of the incident and in one 

case after 43 days and therefore, it is difficult to rely on the evidence of 

these witnesses. More so, they could not stand cross-examination and they 

have stated something to the Investigating Officer in their statements 

recorded under Section l61 Cr. P.C. and they have stated something else 

before the Court during trial as discussed above and therefore, their 

testimony is not reliable. It is evident from the cross-examination of P.W. 

18 Salema Bibi that there was a dispute about 'Ali' between the accused 

persons and Ramiz Ali, P.W. 4 and there was a baithak regarding the 

dispute and there is no relationship or exchange of visits between the 

members of the house of Ramiz Ali and Yazid Ali and this being continued 

for last 4 years. Ramiz Ali is the P.W. 4,, P.W. 6 Jule Juleja Bibi is the sister 

of Ramiz Ali and P.W. 7 Esarun Bibi is the wife of Ramiz Ali. The statement 

of P.W. 18 Salema Bibi suggests enmity between the P.W. 4 Ramiz Ali, 

P.W. 6 Juleja Bibi and P.W. 7 Esarun Bibi and the accused persons.” 

 

40. In 2006 (4) GLT 71, Chagir Mia & Ors Vs. State of Tripura, the 

Hon’ble Agartala Bench held that Criminal Trial Appreciation of evidence, 

witness neither wholly reliable nor wholly unreliable, whether reliance can 

be placed on such witness.  

 

41. Above being the discussions, it has been decided that prosecution has 

failed to bring the ingredients of offence under Section 

323/447/436/511/34 IPC against the accused persons beyond all 

reasonable doubt and accordingly accused persons are acquitted. 

 

42. Situated thus the point for determinations are decided in the negative and 

against the prosecution. 

 

ORDER 
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43. In the result, the accused persons Matilal Chouhan, Manilal Chouhan, 

Debilal Chouhan and Kailash Chouhan are found not guilty under Sections 

323/447/436/511/34 I.P.C., and acquitted of charges from the aforesaid 

sections, and set with liberty forthwith.  

 

44. The term of bail bonds of accused persons are extended for a period of 6 

(six) months from to-day as provided u/s 437(A) Cr.P.C. 

 

45. The seized materials, if any, be disposed of in accordance with law. 

 

46. Let a copy of the judgment be sent to the learned District Magistrate, 

Udalguri for his information as provided in section 365 Cr.P.C. 

 

47. Let the case record be consigned to record room after completing the 

formalities. 

 

48. Judgment signed, delivered and pronounced in the open court today the 

16th day of March, 2021. 

 

Dictated & corrected by me 

 

 

(S.S.A. Rahman)     (S.S.A. Rahman)   

Asstt. Sessions Judge    Asstt. Sessions Judge 

Udalguri.      Udalguri. 

 

 

 APPENDIX: 

A)Prosecution witnesses: 

i) PW1   Rohit Chouhan. 

ii)PW2   Munia Devi. 

iii)PW3  Bhola Chouhan. 

iv)PW4  Sumitra Devi. 
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v)PW5   Bhago Chouhan. 

vi)PW6  Homnath Chouhan. 

vii)PW7 Dr. Ganesh Das. 

viii)PW8 Rabiram Boro. 

ix)PW9  Nicholas Hembrom. 

x)PW10 ASI Khirod Sonowal. 

 

B)Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Seizure list. 

iii) Ext.-3 Medical report of Rohit Chouhan. 

iv)Ext.4 Medical report of Munia Devi. 

v)Ext.5  Sketch map. 

vi)Ext.6 Charge sheet. 

vii)Ext.7 Statement of PW3. 

viii)Ext.8 Statement of PW5. 

ix)Ext.9 Statement of PW9. 

 

D) Material Exhibits: 

i) M.Ext.1 The gallon.  

 

Asst. Sessions Judge, 
Udalguri. 

 

 


